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Petitioner prays the Court to order a rehearing en banc, 
pursuant to 28 U.S.C. § 46(c) and Rule 26 of this Court. 
The facts and issues are fully stated in the majority and 


dissenting opinions of the panel denying the Petition For Writ Of 
1/ 
Mandamus, issued December 8, 1967, and will be treated only as 


necessary to the points raised hereunder. 
The questions presented upon this petition are: 


Whether the district court, in considering the 
convenience of witnesses upon a motion for transfer 
in a criminal case, failed in essential respects to 
accord petitioner a fair hearing and determination 


thereof. 


—— LY 


1/ The time to petition for rehearing was extended until 30 days 
after release of the opinions. 


Whether, in considering a motion for transfer, a 
court may legally require disclosure of the nature and 
relevance of testimony contemplated from defense 
witnesses. 


Whether a defendant seeking transfer is required 
to make an affirmative showing that his witnesses are 
needed for or necessary to his defense. 


Whether a defendant is required to show a sub- 
stantial balance of inconvenience to himself in order to 
obtain a transfer. 


Whether prejudicial considerations obtaining in the 
forum may be considered “in the interest of justice” 
in¢ident to a motion for transfer in a criminal case. 


Whether the case should be remanded for further 
proceedings upon the motion to transfer for the appli- 


cation of proper criteria.. 


This is the first case to reach the Court of Appeals level 


requiring judicial construction of new subsection (b) of Rule 21, 


Federal Rules of Criminal Procedure, providing as follows: 


“For the convenience of parties and witnesses, and in 
the interest of justice, the Court upon motion of the 
defendant may transfer the proceeding as to him or any / 
one or more of the counts thereof to another district. ” — 


The decisions of the district court and the majority of a panel of this 
Court raise questions of Constitutional proportions as to the disclosure 


required of a defendant in order that the inconvenience of his witnesses 


—__ 


2/ The Supreme Court has said: “Questions of venue in criminal 
cases. . . are not merely matters of formal legal procedure. 
They raise deep issues of public policy in the light of which legis- 
Jation must be construed.” United States v. Johnson, 323 U.S. 
273 (1944). 


will be weighed in contemplation of the foregoing rule. In|consideration 
of the significance of the matters at issue in the disposition of future 
cases arising under Rule 21(b), petitioner prays the Court's indulgence 


of the petition’s length. 


I 


PETITIONER WAS DENIED A FAIR HEARING AND DECISION UPON 
HIS MOTION FOR TRANSFER IN SUCH MANNER AS TO 2 
REMAND FOR FURTHER PROCEEDINGS. 


| 
| 
| 
The motion to transfer this criminal case, involving an indict- 
| 
ment for perjury, fron the United States District Court for the District 
| 
of Columbia to the District of Nevada, wherein petitioner resides, dis- 


closed that all of petitioner's numerous prospective witnesses resided 
in either Nevada or California--that of these witnesses twenty-nine were 
witnesses on the merits and that some forty individuals had expressed their 


desire to testify as to petitioner's reputation for truth and|veracity, some 
| 

| 

of whom, however, including public officials, indicated that they would be 


greatly inconvenienced if required to travel across country to testify as char- 
| 
| 
acter witnesses in the District of Columbia. Petitioner disclosed the names, 


addresses, and occupations of his witnesses and made a further disclosure 
| 


| 
at the hearing upon the motion for transfer reflecting “in gome degree the 


nature of the evidence witnesses on the merits were expected to furnish” 
| 


and “a general show 
the witnesses named on his list. 

The decision of the district court denying Jones’ request for 
4/ 


transfer, however, has effectively credited him with no witnesses, ~ 


numerically or otherwise, in evaluating the convenience of witnesses 


5 
under Rule 21(6), Federal Rules of Criminal Procedure, stating: — 


Nowhere does the defendant disclose the nature of their 


‘witnesses’. In fact, the limited disclosure made by the 
@efendant leaves the Court with some doubt whether these 


29 individuals will all be necessary witnesses to matters 
of relevance for the defense.” 


The district court has thus made a disclosure of the nature of the 
testimony of Jones’ witnesses and the relevance thereof the standard 
for determining whether a defendant even has “witnesses” whose 
convenience is to be weighed under the rule. As will appear infra, 


however, no court in passing on motions for transfer has ever heretofore 


LT 


Majority opinion, p. 13. 


Even in the case of petitioner’s available character witnesses, the 
district court does not appear to have credited petitioner with any 
such witnesses through the observation that a court may limit the 
number of character witnesses. Certainly a defendant is entitled 
to some character witnesses! If the court was disposed to suggest 
a limitation on the number thereof, it was manifestly incumbent 
upon it to credit defendant with some character witnesses. See 
dissenting opinion, pp. 22-23. 


District Court Memorandum Opinion, p. 6, attached. 


imposed or applied anything approaching such an exacting and legally 
unsupportable standard in a criminal case. 


Aside the question of the proper standard to be aipiied 
petitioner submits that the standard which the district court did apply 
represents such an extreme departure from precedent and from the 
standard counsel was led to believe at hearing upon the transfer motion 
would be applied as to render the hearing essentially unfair. 

| 


The record clearly shows that the district court asked 


petitioner's counsel: “What, in general, would these witnesses 


6/ | 
testify?” and that counsel then stated in general terms |what the 
| 


testimony of his witnesses would be. It was in response to this request 


from the bench, and following Government counsel's assertions that he 
was “at a loss to understand” the relevancy of the tastimday. of some of 
the witnesses a! that counsel for the defense offered to “go on and 
delineate at great length what our defense is going to be. . &/ Surely, 


| 
since the court had asked the question as to what these witnesses would 
| 


| 
testify and had received what it had asked for, a general statement, if 


the court was not satisfied by the general statement it was under an 


obligation to accept counsel's offer to make a further dis¢losure. 

6/ Tr. p. 8 Citations to “Tr. ”" refer to the transcript lof the oral 
argument before the district court. 
Tr. pp. 33-34. 


Tr. p. 48. 


Assuming, however, without in any way conceding, that the 
court could properly inquire into the nature of witnesses’ testimony 
and the relevance thereof, it is obvious that, in asking for and receiv- 
ing a general statement, the court, by remaining silent when counsel 
offered to go into further detail and then by answering “Oh, no” when 
counsel voiced the hope that he would not be required to disclose the 
defense, misled counsel into thinking that his disclosure had been 
sufficient and deterred him from making the further disclosure that 
he was prepared, if required, to make. Elementary fairness dictates 
that the court should not under the circumstances thereafter deny the 
motion on grounds of insufficient disclosure. If the court subsequently 


determined that the amount of disclosure it requested was not sufficient, 


simple fairness and orderly procedures require that it reopen the 


hearing and provide an opportunity for counsel to make further disclo- 
sure, where counsel had offered to do so, rather than to deny the motion 
for assertedly insufficient disclosure. 

The majority opinion disposes of the foregoing situation with 
the observation that: “It is for the accused to make the showing, and for 
the judge only to decree its sufficiency. ” (Majority opinion, p. 20) 
Petitioner has no quarrel with the correctness of this statement as an 


abstract proposition. However, in the instant case, the court and counsel 


were dealing with a new and untested rule; the proper standard vis-a-vis 


disclosure was and is, to say the least, unclear. Moreover, counsel 
| 


was responding to an inquiry by the court its elf and sought merely to 


know the lengths of the further delineation desired. Additionally, counsel 
| 


was not unfamiliar with precedents and knew that a requirement that he 
| 
| 

disclose in detail the testimony of his witnesses together with the 


| 
relevancy thereof--the essence of his evidence and defense--had never 
before been required and that to require the same raised serious 


Constitutional questions. | 
| 


It is clear that counsel for petitioner has consistently taken the 
| 


position that a defendant may not be required to disclose the substantive 
| 


nature of the testimony expected from his witnesses or she relevance and 


| 
materiality of such testimony, the cornerstone of his evidence and de- 


fense, as a condition tohaving the convenience of his witnesses weighed 


under Rule 21(b), supra. Despite this, in the belief that a transfer was 


essential in the interest of justice to his client, counsel was prepared to 


go as far in making disclosure as the court desired. With due respect 
for conventional prerogatives of court and counsel, the dissent of the 


Chief Judge appeals as a valid assessment of the matter: 
“| . Ido not think the District Court may remain silent 

during petitioner's explicit offers to disclose 'the nature 

of his defense [footnote omitted], and then deny the motion 
because disclosure had not been made.” (Opinion, pp. 25- 


26) 


Whether a transfer is properly to be ordered is, to be sure, 

iscretionary with the District Court. However, discretion must be 
exercised within the ambit of legal standards and criteria. Motions 
under Rule 21(b) involve a weighing of “the convenience of . . - 
witnesses. . .” In this case, the District Court manifestly, at 
least in substantial measure, circumvented its duty to weigh the 
convenience of defense witnesses by questioning the extent of the dis- 
closure made concerning the “nature of expected testimony” from 
asserted defense witnesses and whether they are “necessary witnesses 
to matters of relevance for the defense. ”" Clearly presented is the 
question: What is the legal criterion as to the disclosure required of a 
petitioning defendant under Rule 21(b) in order that his asserted 


witnesses for purposes of a transfer motion will be considered and 


weighed as witnesses in determining the convenience of witnesses under 


the Rule? Otherwise stated, in the particular context of the district 
court’s holding: Is a defendant petitioning for a transfer under Rule 21(b) 
required to disclose the nature of the expected testimony from his 
asserted witnesses and the relevance of their testimony for the defense 
before it can be said that he has “necessary witnesses” or indeed any 
witnesses at all? 

It is abundantly clear that, where a motion for transfer is 


denied for insufficient disclosure, as here, a defendant is permitted to 


10/ | 
renew his motion to transfer upon further disclosure. —— In the posture 
| 


of the instant case, this Court should accordingly remand the matter to 


the district court for reconsideration or rehearing in light) of the proper 
standard to be applied as to the disclosure to be required ts showing that 
a defendant has witnesses whose convenience is to be considered in 
contemplation of Rule 21(b). 
If the standard is, as effectively held by the aidértet court; i.e., 
that a defendant is required to disclose the nature of the testimony of his 


witnesses and the relevancy of such testimony--then this Court should 


order a rehearing in order that the defendant may make disclosure 
| 
comporting with an unprecedented standard enunciated afte r the hearing. 


If the disclosure made by petitioner, as stated in| the majority 
| 


opinion, is deemed adequate; i.e., “in some degree the nature of the 
| 


| 
evidence witnesses on the merits were expected to furnish” and “a 
| 


| 
general showing on the materiality of the testimony of most of the 
witnesses named on his list”--then this Court should order reconsidera- 


tion by the district court in light of the showing heretofore made by 


i 
petitioner. 


If, on the other hand, this Court should conclude that a different 
standard vis-a-vis disclosure is proper, the case should be remanded 
for further hearing in consideration of such standard. 


—$——_— 


| 
| 
10/ United States Lines Co. v. MacMahon, 285 F.2d 2]2 (2 Cir. 1960); 

Sypert v. Miner, 266 F.2d 196 (7 Cir. 1959). 


10 


In any event, this Court has a duty to insure that district courts 
apply appropriate criteria or standards in exercising discretion, Platt 
vy. Minnesota Mining & Mtg. Co., 376 U.S. 240, 84S.Ct. 769, 11 L. Ed. 
2a 674 (1964). For reasons hereinafter treated in this petition, it is 
submitted that the disclosure already made by petitioner, pursuant to 
inquiry by the district court, goes beyond that properly to be required 
under Rule 21(>). This case, however, is one of first impression upon 
appellate review of a new rule and will doubtless become a landmark 
point of reference for lower courts in treating motions for transfer. In 
consequence thereof, the Court may wish to enunciate a basic standard 


that is at once compatible with precedents and responsive to the 


ameliorating objectives of the new rule. 


0 
IF THE MAJORITY OPINION IS PERMITTED TO STAND THE SPIRIT 
AND PURPOSE OF RULE 21(b) WILL BE EFFECTIVELY ABRIDGED, 
IF NOT DESTROYED. 
While the majority opinion does not explicitly address itself to 
what the proper criterion or standard of disclosure is or should be, the 
opinion in denying the petition will unquestionably be construed and cited 


as approval of the standard effectively projected by the district court; 


viz., that a defendant seeking transfer under Rule 21(b) must disclose 


(in addition to the names, addresses, and occupations of his witnesses) 


| 
the nature and relevancy of the testimony expected from such witnesses. 
| 


If permitted to stand, the majority opinion will constitute a'dangerous 
precedent gravely prejudicial to fundamental rights of an a¢cused and 


| 
will undercut, if indeed not destroy, the manifest objectives of new Rule 


21(b). | 


A defendant may not be required to disclose his evidence. | 
| 
| 


That an accused, by a plea of not guilty, puts the prosecution 


to its proof upon every element of the offense charged and that he is not 


required to produce any evidence whatever are fundamental corner- 


stones of our criminal jurispurdence. A prosecution which offends or 
: 
| 

abridges these principles destroys itself. 
| 


By the same token, the right of an accused to seek a change of 


venue or transfer pretrial is basic, both historically and in terms of its 
i 


| 
confirmation, pertinently, in Rule 21(b). This right to seek a transfer 

| 

| 


may not be conditioned upon the accused’s coming forward with his 
| 


| 
evidence--which most certainly embraces the nature and relevancy of 


the testimony expected from his witnesses. Exercising one right 
| 


guaranteed by law may not be at the price of destroying another, and 
| 


| 
more fundamental, right of Constitutional proportions. 


efendants will be deterred from seeking transfers, 


D g even in meritorious 
instances. 

Most certainly the purpose of new Rule 21(b) was, inter alia, to 
eliminate the dual-venve requirement and thereby extend the scope of 
instances wherein transfers could be sought. The standard of disclosure 
approved in st case, however, will deter and foreclose 


defendazts from seeking transters even in the most meritorious of cases 


for reasons wholly unrelated to the merit of the circumstances justifying 


a transter. 

For any number of perfectly valid reasons a defendant with a 
sound case for transfer may be indisposed to reveal pretrial the basic 
incidents of the evidence relied upon for his defense. Indeed, in most 
instances, it is fair to say that a defendant, faced with a requirement 

he disclose his evidence if he is to support a motion for transfer, 


11/ 
forego the latter. ‘This would probably still be true even if the 


defendant’s disclosure of his evidence evoked a quid pro quo, which does 


not obtain, from the prosecution in the form of its witnesses--their 
names, addresses, occupations, and the nature and relevancy of their 
testimony. No such deterring, frustrating, and anomalous result was 


ever intended or contemplated under new Rule 21(b). 


————— 


i/ A defendant, after all, knows that the broad discretion permitted 
a district court affords no assurance that his motion for transfer 
will be granted irrespective of the showing made. 


The willingness of the petitioner herein to make whatever 
| 


disclosure the district court might require was solely by yeason of his 


conviction that overriding prejudicial considerations existed in the 
District of Columbia which precluded the likelihood that he could obtain 


a truly fair trial in contemplation of the charges made in the indict- 


12/ 
ment. — The unusual dilemma confronting petitioner was resolved by 


embracing, figuratively, the lesser of the two evils in the court below; 
| 
that is, by making a disclosure concerning his witmesses which he did 


| 
not believe was legally required and expressing a willingness to make 


even further disclosure should the court desire. 
| 
| 
| 


Rule 21(b) was not conceived as an instrument of discovery for the 
pros ecution. 


If the standard of disclosure evoked by the district court, and 


| 
| 
approved at least sub silentio by the majority opinion, is Ito stand, the 
POS i 


Government will have obtained a broad instrument of disdovery never 
| 


contemplated by the transfer rule. Requiring disclosure (in addition to 
the names, addresses, and occupations of witnesses) of the nature and 
relevancy of defense testimony would represent a iniiateral windfall by 
way of discovery for the prosecution that is legally and Constitutionally 


indefensible. 


——— ——— 


12/ See Section VI, infra. 


Il 


A DEFENDANT IN MOVING FOR TRANSFER SHOULD NOT BE RE- 


—— 


QUIRED TO DEMONSTRATE AFFIRMATIVELY AND PROSPECTIVELY 
THAT HIS WITNESSES WILL IN FACT BE NEEDED. 
istrict court proceeded from the idea, which the majority 

opinion appears to assume, that an accused is required affirmatively to 
@isclose and establish why his witnesses are needed for his defense and 
that the resultant question is whether a sufficient showing of need has 
been made. 

However, extensive research reveals no prior criminal case 


wherein a district court, in acting upon a transfer motion, has ever 
13/ 


required a defendant to disclose why his witnesses were needed. 


—— 


13/ Listed below are all prior cases under Rule 21(b) which extensive 
research could unearth in which the question of the convenience of 
witnesses is involved or discussed. In the following cases a 
transfer was granted without any inquiry as to why the defense 
witnesses were needed: United States v. Jessup, 38 F.R.D. 42 
(M.D. Tenn. 1965); Platt v. Minnesota Mining & Mfg. Co., 314 F.2d 
369 (7th Cir. 1963), rev. 376 U.S. 240 (1964); United States v. 
Amador Casanas, 233 F.Supp. 1001 (D.D.C. 1964); United States v. 
General Motors Corporation, 194 F.Supp. 754 (S.D.N. Y. 1961); 
United States v. Olen, 183 F.Supp. 212 (S.D.N. Y. 1960); United 
States v. Rossiter, 25 F.R.D. 258 (D. P.R. 1960); United States v. 
United States District Court, 209 F. 2a 575 (6th Cir. 1954); United 
States v. White, 95 F.Supp. 544 (D. Neb. 1951); United States v. 
Erie Basin Metal Products Co., 79 F.Supp. 880 (D. Md. 1948); 
United States v. National City Lines, 7F.R.D. 393 (S.D. Cal. 1947); 
United States v. Helwig, 7 F.R.D. 187 (W.D. Pa. 1947). In the 
following cases, although transfer was denied, there is no indication 
of any inquiry as to why defense witnesses were needed: United States 
v. Pilnick, 267 F.Supp. 791 (S.D.N. Y. 1967); United States v. West 
Coast News Co., 357 F.2d 855 (6th Cir. 1966); United States v. 


15 


In this connection, the fact that a substantial showing of the need for 
petitioner's witnesses has already been made should not prevent the 
Court from reaching the question raised by counsel as to whether such 


a showing can properly be required, particularly in view of the marked 


| 

precedential character of this case and the fundamental questions 
| 
| 
involved affecting the rights of an accused. | 
| 

A showing of the need for defense witnesses is not necessary 

| 


because the proper factor to be weighed in determining cohvenience is 


not the location of necessary witnesses, as the district court assumed, 


| 
but the “location of possible witnesses,” Platt v. Minnesota Mining & 


14/ | 
Mfg. Co., supra, at 243-44, — or “potential” witnesses, United 


Inches, 253 F.Supp. 312 (D. Ariz. 1966); United States v. Tremont, 
351 F.2d 144 (6th Cir. 1965); United States v. Luros, 243 F.Supp. 

160 (N.D. Iowa 1965); United States v. U. S. Steel Corp. , 226 F. Supp. 
152 (S.D.N. Y. 1964); United States v. Cohen, 35 F. R. D. 227 (N.D. 
Cal. 1964); United States v. Foster, 33 F. R.D. 506 (D. Md. 1963); 
United States v. Sorce, 308 F.2d 299 (4th Cir. 1962); United States v. 
Suchman, 206 F.Supp. 688 (D. Md. 1962): United States v. Freeling, 

31 F.R.D. 540 (S.D.N. Y. 1962); United States v. Kimball Securities 
Inc., 25 F.R.D. 172 (S.D.N. Y. 1960): Scott v. United States, 255 F.2d 
18 (4th Cir. 1958); United States v. Tellier, 19 F.R.D. 164 (E.D.N. Y. 
1956); United States v. Valle, 16 F.R.D. 519 (S.D.N, Y. 1955); United 
States v. Warring, 121 F.Supp. 546 (D. Md. 1954); United States v. 
Holdworth, 9 F.R.D. 198 (D. Md. 1949): United States v. Hughes Tool 
Co., 78 F.Supp. 409 (D. Hawaii 1948): United States |v. Eisler, 75 
F.Supp. 634 (D.D.C. 1947): Gates v. United States, 122 F.2d 571 

(10th Cir. 1941). 


See the list of factors referred to in the Platt case quoted in footnote 
26 of the majority opinion, p. 8. | 


lo 


States v. Kimball Securities, Inc., 25 F.R.D. 172 at 174, or “probable” 
wimesses, United States v. White, 95 F.Supp. 544 at 551. The transfer 
rule was never intended to apply only to witnesses whom the defense was 
willing or able to establish at the start of the case were absolutely 
essential to his defense. The Government on its part, of course, is 

free to object at trial to any testimony it feels is not relevant or material 
or is objectionadle tor any other reason, and the trial court will rule on 
such objections. But2 ither the Government nor the court ina pretrial 
motion tor eransfer can tell the accused how to prepare his defense or 
what witnesses the accused may or may not need. Ona preliminary 


motion to transfer, the question cannot be what witnesses does the 


Government or the court think will be necessary to the defense at trial 


but rather what witmesses does the accused prospectively plan to call 


his defense. 

Apart from the question as to whether the names of defense 
witnesses need de disclosed, it would seem that if the accused does 
provide a list of the names, addresses, and occupations (as was done by 
petitioner in his initial motion) of the persons he contemplates calling as 
witnesses, that should resolve the question of the location of possible or 
probable defense witnesses. Such a list dispels any notion that the 
accused’s motion is frivolous or that there are not specific individuals 


on whom the defense plans to rely. Where counsel submits a list of his 


| 
| 
17 | 
| 


| 
witnesses an inquiry into the basis for the decision that these witnesses 
| 


| 
are needed is improper. The fact is that they are the prospective 
| 
| 
defense witnesses--whether the Government or the court understands 
| 


pretrial exactly why--and the accused should have a right to have their 
| 


inconvenience weighed on a motion to transfer under Rule 21(b). The 


most that a defendant can do in any instance is to evaluate, prospectively, 


| 
as to what witnesses may be needed. | 
| 


: Peer heme ‘ 
Furthermore, an inquiry into the need for defens¢ witnesses is 
| 


i 
inappropriate on a preliminary motion to transfer, for the|need for 
witnesses in a definitive sense does not depend on the issues as they are 


presented by the bare indictment but by the issues as they are developed 
| 


as an incident of trial. A motion for discovery or suppression of 


| 
evidence, for example, may require testimony by witnesses not evident 
| 


| 
from the indictment, and the questions involved in the case may range 


quite far from the matters alleged in the indictment as the issues in the 
| 
case are developed, particularly where a charge such as perjury is at 
hand, involving as it ultimately does a state of mind or belief apart from 
objective fact. ! 
The development of the Government’s case may also play a 


large part in determining what witnesses will be called by the defense. 


As the court in United States v. White, 95 F.Supp. 544 ati551, said in 


| 
discussing the question of a transfer for convenience in a criminal case: 


“Specific factors to be regarded, among many others, 
include. . . the reasonable protection of a defendant 
against the alternative burdens of the hazard of surprise 
in the content of the Government’s case and of the costly 
transportation to and maintenance in a remote district’s 
court seat of witnesses and documents whose actual pre- 
sentation in the trial may prove unnecessary in conse- 
quence of the ultimate but unpredictable limitation of the 
scope of the Government’s testimony. » 95 F.Supp. 544 at 
351. 


Thus the factor of the convenience of witnesses, properly 


construed, should not require a showing of the necessity for defense 


witnesses. Nor does the experience of the courts under old Rule 21(b) 
require that a showing of the necessity for witnesses be read into the 
rule. There is no evidence that transfers have been obtained on the 
basis of frivolous or unsubstantiated claims that non-existent witnesses 
would be inconvenienced without a transfer. Quite the contrary, the 
reported cases indicate that other courts have been quite able to 
evaluate the convenience of witnesses without conducting a searching 
inquiry into whether the witnesses named by the accused are necessary 
for defense of the case. Accordingly, we do not believe it is within the 
discretion of the district court to present the accused with the dilemma 
of either disclosing his evidence to establish a need for his witnesses 
or not having the inconvenience of his witnesses weighed on a motion to 
transfer because he has not disclosed enough of his case. 

As hereinbefore stated, petitioner has already provided the 


names, addresses, and occupations of his witnesses and a general 


19 


statement on the testimony of most of his witnesses, together with the 


materiality thereof. Yet his motion to transfer has been denied by the 
| 
| 

district court for insufficient disclosure of the need for his witnesses, 
| 


| 
and that denial has been upheld by a majority of a panel of|this Court. 
| 


Neither the Government nor the district court, however, has 
| 
cited any precedent for the district court’s conducting an inquiry into 


the relevance and materiality of the testimony of defense witnesses on 


| 
a preliminary motion to transfer a criminal case, and defense counsel 


15/ 
have found none. — Whether the testimony of defense witnesses is 


relevant or material to the issues in the case is for the trial court and 
| 


can only be decided on the basis of the issues as they are developed by 
| 


| 
testimony and evidence at the trial. A narrow reading of the issues as 
| 
| 
presented by the bare allegations of the indictment alone does not 


to matters that may be put in issue at the trial. 


| 
render testimony irrelevant or immaterial if it has a logical connection 
| 
| 
| 


The district court, as hereinbefore stated, cannot try the case 
| 


ah : ; | 
on a preliminary motion to transfer in order to assure itself that the 


i 
testimony of all prospective defense witnesses is actually relevant and 


| 
| 
material to the issues in the case. It would seem that a showing that 


the persons listed by the defense are in one way or another connected to 


the issues in the case or the transaction underlying the infictment should 


——$ $$ —$_—_—$ 


15/ See footnote 13, supra. 
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certainly be sufficient disclosure of the defense to satisfy the court that 
these persons are proper witnesses. For example, in this case it would 
seem that a sufficient connection is established by indicating that the FBI 
agents and the telephone company employees are needed in connection 
with a motion to suppress evidence, that certain witnesses are character 
witnesses, and that other wimesses are needed in connection with the 
various counts of the indictment, in respects stated in this case upon the 


hearing record. 


IV 


IT WAS ERRONEOUS TO HOLD THAT A DEFENDANT HAS A BURDEN 
TO SHOW A SUBSTANTIAL BALANCE OF INCONVENIENCE IN ORDER 


© SECURE A TRANSFER, INASMUCH AS NEW RULE 21(b) CLEARLY 


SO SEACES THE CIVIL TRANSFER STANDARD WHICH IMPOSES NO 
SUCH BURDEN. 

Petitioner has contended that the district court applied an 
erroneous standard in requiring a showing of the nature and relevance 
of the testimony of defense witnesses, and that the inconvenience of the 
defense witnesses should have been considered by the court in deciding 
the motion for transfer. He has further contended that he has already 
shown more inconvenience than was required by the cases under prior 
Rule 21(b) to obtain a transfer and, that by the standard of the old rule 
as properly applied to the relevant factors in this case, it was an abuse 


of discretion for the district court to refuse to transfer this case. 


Additionally, however, petitioner submits that by the revision 
| 
| 


of Rule 21(b) effective July 1, 1966, the standard of old Rule 21(b) has 


been replaced by the standard of the civil transfer for convenience rule, 
| 

28 U.S.C. § 1404(a), and that the district court erred in relying on 
| 


prior cases under the old criminal rule as precedents governing the 


degree of inconvenience petitioner was required to establish to obtain 


atransfer. The majority opinion of this ccurt upholds the district 
| 
| 
court’s determination that the standard to be applied under Rule 21(b) 
| 
has not changed. 
| 


| 
This Court's interpretation of new Rule 21(b) is based on an 
| 


16/ 
analysis of the history of prior Rule 21(b). ~~ It is respectfully sub- 


mitted, however, that the history of the prior statute is not the proper 

| 

point of reference for statutory construction in this instance. The 
i 

| 

interpretation of a new statute or rule does not begin with the history 
| 


of the prior rule but with an effort to determine the intent) of the framers 


of the new rule. United States v. Universal C.1I.T. Credit Corp., 344 


U.S. 218, 73 S.Ct. 227, 97 L.Ed. 260 (1952): Flora v. United States, 


357 U.S. 63, 78 S.Ct. 1079, 2 L. Ed. 2d 1165 (1958). The notes of the 
Advisory Committee on Rules contains the following explanatory state- 


ment concerning new Rule 21(b). | 


“The amendment permits a transfer in any case on 
motion of the defendant on a showing that it would be for 
the convenience of parties and witnesses, and in the 
interest of justice. Cf. 28 U.S.C. § 1404(a),| stating a 
similar standard for civil cases.” (18 U.S.C.A. Rule 21, 
1966 Pocket Part, page 171). (Emphasis added. ) 


| 
16/ Slip opinion, pp. 3-8. | 
| 
| 


Whereas prior Rule 21(>) stated: 


“(o) Offense Committed in Two or More Districts 
or Divisions. The court upon motion of the defendant 
shall transfer the proceeding as to him to another 
istrict or division, if it appears from the indictment 

information or from a bill of particulars that the 
offense was committed in more than one district or 
@ivision and if the court is satisfied that in the interest 
of justice the proceeding should be transferred to another 
sion in which the commission of the 
offense is charged.” -- 


new Rule 21{5) now states: 
“For the convenience of parties and witnesses, and 
in the interest of justice, the court upon motion of 
@efendant may transfer the proceeding as to him or any 
one or more of the counts thereof to another district. ” 
and is thereby in pertinent respects identical with 28 U.S.C. § 1404(a), 
the civil 
“For the convenience of parties and witnesses, in the 
interest of justice, a District Court may transfer any civil 
action to any other district or division where it might have 
been brought. ” 
The civil and criminal transfer statutes are now in_pari materia 
and they should be interpreted as providing the same standard. Under 
this principle, if the wording of two statutes is substantially the same, 


or similar, it is presumed that the enacting body was aware of the simi- 


larity and intended that the two be interpreted in the same fashion. 


1 Sutherland, Statutory Construction, § 1930, 2 Sutherland, Statutory 


17/ The fact that the rule permits the defendant to move for transfer is 
not in reflection of a burden imposed but in consideration of the fact 
that only a defendant may move for transfer in a criminal case. 


Construction, §§ 4510, 5201; Commissioner of Immigration of Port of 


N. Y. v. Gottlieb, 265 U.S. 310, 44S.Ct. 528, 68 L.Ed, 1031 (1924); 


Allen v. Grand Central Aircraft Co., 347 U.S. 535, 74 S| Ct. 745, 98 


L.Ed. 933 (1954); ICC v. Parker, 326 U.S. 60, 65 S.Ct. 1490, 89 L. 


Ed. 2051 (1940). For an application of this doctrine ina situation 
| 


somewhat parallel to this case, see United States v. Freélin , St 
| 


F.R.D. 540 (S.D.N. Y. 1962). | 


Where two statutes or rules reference each othet the 


presumption is conclusive that the framers were aware of the simi- 


larity and intended the same interpretation. 2 Sutherland, Statutory 


i 
Construction, § 5202. 


| 
It is submitted that this Court is not free to treat the interpre- 


tation of new Rule 21(b) as if it were a matter of first impression as the 
18/ r 
majority opinion suggests.” A “background of prior judicial interpre- 


tation” is available with respect to the civil rule and orderly judicial 
i 


processes require that the Court apply prior interpretations of the same 
| 


statutory formulation in the civil rule to the new criminal rule. 
| 
| 
The district court in its opinion stated the standard of old Rule 
19/ | 
21(b) as follows: | 


| 
“[TJo warrant a transfer the defendant must demon- 
strate and the Court must be satisfied that the prosecu- 
tion in the district where the indictment was properly 
| 


18/ Slip opinion, p. 3. 


| 
| 
| 
19/ Memorandum Opinion, p. 4, attached. | 
ee | 
| 
| 
| 


returned will result in a substantial balance of incon- 
venience to himself. United States v. Cohen, 35 F.R.D. 
227 (S.D. Calif. 1904): United States v. Luros, supra, 


and United States v. United States Steel Corp., supra. = 

{Attachment 1, p. 5.) (Emphasis added. ) 
The standard under the civil rule is not, however, how substantial 
will the inconvenience be of a trial in a particular district but simply 
which district is more convenient for the trial of the case. What is 
involved is not the weighing of the inconvenience of the defendant to 
determine whether it is substantial enough to warrant a transfer, but 
simply a comparison of the convenience of two districts in view of the 
matters involved in the case. Under the civil rule, a court need not 
find that a trial in the district would cause substantial inconvenience 


to the defendant but merely that the trial can more conveniently be 


held in the other district. As the Supreme Court said in Continental 


Grain Company v. The FBL-585, 364 U.S. 19, 26, 80 S.Ct. 1470, 


1475, 4 L.Ed. 2d 1540 (1960): 


“The idea behind § 1404(a) is that where a ‘civil 
action’ to vindicate a wrong--however brought in a 
court--presents issues and requires witnesses that 
make one District Court more convenient than another, 
the trial judge can, after findings, transfer the whole 
action to the more convenient court.” (Emphasis 
added. ) 


It would appear that the idea behind new Rule 21(b) is the same, 
and that the question before the district court is not whether the defendant 


has established that his inconvenience is “substantial” or great enough 


to warrant a gruding transfer, but simply what is the more convenient 
| 


district for the trial of this criminal case. 


| 

This theme of a comparison of the convenience jof districts, 
i 

| 

rather than a weighing of how substantial the inconvenience may be to 


the defendant, runs through the Supreme Court cases on) § 1404(a). In 


Van Dusen v. Barrack, 376 U.S. 612, 616, 84 S.Ct. 805, 809, 11 L.Ed. 


2d 905 (1964), the Court stated: ! 
| 


“Section 1404(a) reflects an increased desire to 
have federal civil suits tried in the federal system at 
the place called for in the particular case by consider- 
ations of convenience and justice. Thus, as |the Court 
recognized in Continental Grain Co. v. Barge F.B.L.- 
585, 364 U.S. 19, 26, 27, 80 S.Ct. 1470, 1474, 1475, 

4 L.Ed. 2d 1540, the purpose of the section is to prevent 
the waste ‘of time, energy and money’ and ‘to protect 
litigants, witnesses and the public against urinecessary 
inconvenience and expense * * *,* To this end it em- 
powers a district court to transfer ‘any civil action’ to 
another district court if the transfer is warranted by the 
convenience of parties and witnesses and promotes the 
interest of justice.” | 
| 
| 
See also Norwood v. Kirkpatrick, 349 U.S. 29, 32, 75 S.Ct. 544, 547, 
99 L. Ed. 789 (1958). 
There is no dispute that the most significant change in Rule 
| 


21(b) was the elimination of the dual-venue requirement,| but we do not 
| 


agree that the incorporation of the civil standard constitutes a mere 


20/ 
“restatement” of the previously governing criminal standard. It 
| 


20/ Slip opinion, p. 7. 


must be presumed that by incorporating the civil standard for a transfer 
for convenience into the criminal rule, the revisers intended to incorpo- 
rate prior legal interpretations of the civil standard. Had the revisers 
merely intended to carry over the same standard that had been applied 
under the old criminal rule, there would have been no occasion or reason 
to incorporate or refer to the civil standard. The Court cannot presume 
that the incorporation of the civil standard relative to convenience and 
the reference to it by the Advisory Committee were inadvertent or 
without purpose. The very fact that the wording of this provision under- 
went several changes in the course of the revision belies any such 

21/ 
notion. — To carry out the intention of the revisers, the controlling 
precedents for the interpretation of new Rule 21(b) should be the Supreme 
Court decisions construing the identical language in the civil rule. It is 
submitted that these decisions are not consistent with the standard of old 
Rule 21(>) under which it was necessary to demonstrate “a substantial 
balance of inconvenience” to the defendant to obtain a transfer. 


In Ex Parte Collett, 337 U.S. 55, 69 S.Ct. 944, 93 L.Ed. 1207 


(1949), where the argument that § 1404(a) was not intended to effect a 


major change in the prior law was rejected, although it went on to support 


its position extensively on the basis of legislative history, the Supreme 


——_—_— $$ 


21/ See 8 Moore’s Federal Practice § 21.05, Wright, Proposed Changes 


in Federal Civil, Criminal and Appellate Procedure, 35 F.R.D. 317 
(1964). 


Court stated: | 


“The court below relied on the language of § 1404(a), 
supra, which it regarded as ‘unambiguous, direct, 
clear.’ We agree.” (337 U.S. at 58, 69S. Ct at 946). 
| 
This same language--“unambiguous, direct, clear”--has now 
| 
been used in Rule 21(b), and there is no reason to refer to the history 


22/ 
of the prior statute to construe it. "| We do not question the validity 


or the accuracy of the Court’s historical analysis of prior Rule 21(b), 


but we do question whether such an analysis sheds any light on the 
| 


question at issue here, namely, whether in discarding the! language of 


| 
the prior statute and adopting the language of the civil statute, the 
| 
revisers intended to change the standard to be applied under the rule. 
| 
The Court’s piecemeal construction which ignores the identical 
| 


| 
language of the civil rule and reads the new statute as oa fo carrying 
over the “interest of justice” from the old statute and adding “the 


convenience of parties and witnesses”--which indicates “[nJo major 

| 

| 
enlargement of authority to transfer” because “that was ah important 
factor in ascertaining ‘the interest of justice’ under the original 


22/ There is no need to construe a statute that is clear and unambiguous. 
Unexcelled Chemical Corp. v. United States, 345 U. S. 59, 73 S.Ct. 
580, 97 L.Ed. 821 (1953); United States v. Pub, Utilities Commission 
of Calif., 345 U.S. 295, 73 S.Ct. 706, 97 L.Ed. 1020 (1953). The 
only “legislative history” of new Rule 21(b) is the Advisory Com- 
mittee’s note. Ifa statute is ambiguous on some point, the Notes of 
the reviser are entitled to great weight in interpreting that ambiguity. 
Western Pac. R..Corp. v. Western Pac. R. Co., 345 v. S. 247, 73 
S.Ct. 656, 97 L.Ed. 986 (1953). 


> 
»_— 


rule does not do justice to the work of the revisers. This interpre- 
tation makes “the convenience of parties and witnesses” redundant and 
unnecessary. The reference in the Advisory Committee Notes to 28 
U.S.C. § 1404(a), however, makes it clear that the revisers were not 
merely patching together an ambiguous restatement of the same old 
standard but were going about their business in a thoughtful and prudent 
manner. 

interpretation of new Rule 21(b) on the basis of 


rather than the cases under the civil rule 


creates an anomalous situation in the law, and raises broad policy 


questions which the revisers may well have considered in adopting the 
civil standard in new Rule 21(5). Thatis, if a defendant can now obtain 
a transfer for convenience in any criminal case, should he be required 
to show great r inconvenience to obtain such a transfer than would be 
required to obtain a transfer ina civil case? If so, why? Should 
Clifford Jones be able to obtain a transfer from the District of Columbia 
on a lesser showing of inconvenience where his money or property are at 
issue than where his liberty is at issue? The answer that it has always 
been so in the past is beside the point because in the past a transfer was 


not available ina criminal case absent dual venue. We submit that the 


—_—$—$— 


23/ Slip opinion, p- 8. 
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revisers of the rules incorporated the civil standard into the criminal 


| 
rule intentionally and with forethought and that this Court should not 


ignore or frustrate their intention by construing this change out of the 
24/ | 


rule. 
Had it been their intention to carry over the more burdensome 
standard of the prior criminal cases the revisers could easily have done 
so by simply deleting the dual-venue requirement from old Rule 21(b), 
permitting it to read as follows: | 
| 
| 


“The court upon motion of the defendant 


transfer the proceeding as to him to another district 


or division if the court is satisfied that in the interest 


of justice the proceeding should be transferred. ” 
But the revisers did not do this. Instead, they adopted the statutory 
formulation of the civil standard. | 
The district court (and the majority opinion) erted in holding 


| 
that petitioner was required to show a substantial balance of incon- 
—_—_eeee 


venience to himself in order to obtain.a transfer. 


24/ It is not for the Court to pass upon the wisdom of the rule where 
obviously changed. The change is to be assumed, and accepted, 
not presumed against. Silver v. Silver, 280 U.S. 117, 50 S.Ct. 


57, 74 L.Ed. 221 (1929); Jones v. Liberty Glass Col., 332 U.S. 
524, 68 S.Ct. 229, 92 L.Ed. 142 (1948). | 


Vv 


THIS COURT SHOULD ENUNCIATE A GUIDING STANDARD ON THE 
QUESTION OF CONVENIENCE UNDER NEW RULE 21(b). 


In contemplation of this Court's obligation to insure that 
district courts exercise discretion under appropriate criteria, we 
respectfully suggest that this case presents a peculiarly appropriate 
occasion to propound correct criteria related to Rule 21(b), not only 
in contemplation of the great precedential character of the case but 
in the interest of protecting fundamental rights of an accused. 

In this belief, hoping to be helpful and not by way of presump- 
tion, the following observations are advanced. 

In the first place, it is submitted that a defendant should not be 
required to disclose the names and addresses, as such, of his witnesses. 
To do so requires a defendant to come forward with significant informa- 
tion affecting his defense which is supremely helpful to the prosecution 
with no reciprocal consideration from the latter. 

In the second place, it is submitted as legally unconscionable to 
require a defendant to disclose the testimony of his witnesses and the 
relevancy thereof. The standard should be, inasmuch as convenience is 
the touchstone word in the rule, that a defendant need show no more than 

the number of his witnesses and their location, supported 
by the affidavit of movant and the representation of counsel 


that such witnesses may be required by the defense. 


There remains, of course, the matter of a possibly spurious or 
| 


illegitimate claim. While such situations do not appear to have posed 


problems in the past, it would seem that a court, having doubts, could 


| 
satisfactorily resolve the matter ex parte through inquiry of counsel, and 
| 


the movant if necessary, as to the prospective witnesses’ jconnection 


with or relationship to matters likely to be germane to the indictment 
insofar as they can reasonably be foreseen. 
The standard here suggested manifestly involves la much lesser 


disclosure than petitioner has already made before the district court. 


i 
VI | 
| 


THE MAJORITY OPINION ERRS IN HOLDING THAT PREJUDICIAL 
CONSIDERATIONS OBTAINING IN THE FORUM ARE NOT A FACTOR 
TO BE CONSIDERED IN THE INTEREST OF JUSTICE UNDER 


RULE 21(b). 


Petitioner alleged at length as a ground for transfer that the 
| 


close involvement of Robert G. “Bobby” Baker in all aspects of this 


case as evinced in the counts of the indictment would almost certainly 
result in an inordinate amount of adverse and potentially drejudicial 
publicity surrounding the trial if it were held in the District of Columbia, 
and that such publicity and the already existing atmosphere of hostility 


to Baker and all his dealings in the District of Columbia would be 
| 


prejudicial to petitioner if he were tried here. In support of this conten- 
| 


tion, petitioner cited the two prior trials in the District of Columbia 


connected to what has generally become known as “the Bobby Baker case, ” 
the trial of Baker himself and the earlier trial of Fred Black in which the 
connection to Baker was remote in comparison to this case. Petitioner 
points out that in both these cases because of the amount and nature of the 
publicity surrounding the trial the district court found it necessary to 

25/ 
sequester the jury on its own motion in view of the threat to a fair trial. 
In the Black case, even though the jury had been sequestered for part of 
the trial, there was a strong dissent in this Court by Senior Circuit Judge 


Miller from the affirmance of the conviction on the ground that the 


defendant may! well have been denied a fair trial because of excessive 


prejudicial publicity. Black v. United States, 353 F.2d 885 at 897 (D.C. 


Cir. 1965). 

Counsel for petitioner has conceded that prejudicial factors in 
this case do not fit the ordinary transfer-for-prejudice mold of Rule 21(a) 
because he cannot establish that there is presently existing prejudice 
against Clifford Jones personally in this district. Nevertheless petitioner 
contends that the likelihood of prejudice arising at the time of a trial in 
this district is a proper factor for the court to consider under the “interest 
of justice” provision of Rule 21(b). Where, on the basis of two prior 
related trials, there is prospectively a strong likelihood that prejudicial 
25/ In both instances, sequestration was the only remedial step available 


to the trial court inasmuch as neither Baker nor Black had moved for 
transfer from the District of Columbia. 


| 
| 
publicity will again erupt, petitioner's right to a fair and iimpartial trial 
| 
| 
in the District of Columbia may be threatened. In this case, this is a 


| 
proper factor for the court to consider on a preliminary motion to 


transfer, 


Although the question of prejudice was extensively briefed and 
| 
argued to the court by both petitioner and the Government, the district 
| 
court in its nine-page memorandum opinion denying the motion to transfer 
did not treat the matter at all or even acknowledge that the question had 
| 
been raised. In view of the detailed treatment in the opinion of relatively 
insignificant factors involved in the case, petitioner can daly conclude 
that the district court did not weigh the factor of sreiudlet in determining 
| 
this motion. Petitioner contends that it is an abuse of discretion for the 


district court to fail to consider a relevant factor properly before it every 
| 


| 
bit as much as it is to consider an improper factor, as was done in Platt 
er 


i 
v. Minnesota Mining & Mfg. Co., supra. | 


However, the majority opinion has gone far ae the question 
whether the district court considered the factor of prejudice and has held 
that “the claim of prejudice is not eligible for consideration under Rule 
21(b).” Be! This conclusion is submitted as erroneous ra unfortunate, 

| 
Its impact as a newly-enunciated principle has such far-reaching impli- 


cations as to justify reconsideration by this Court en banc), 


26/ Slip opinion, p. 10. 


The Court’s holding is based upon its interpretation of new 
Rule 21(6) which, as discussed earlier in this petition, is based upon 
the prior law under old Rule 21(b). The majority opinion states with 
respect to the consideration of prejudice under new Rule 21(b): 


“We know of no basis upon which the pre-1966 Rule 
21(b) could have been given tha: construction. And we 
have already expressed our view that the criteria for 
transfer under the old and the new Rule 21(b), except 
for the deletion of the multi-venue requirement, remain 
much the same. We have found no evidence that new Rule 
21(b) was intended to expand radically the ‘interest of 
justice’ standard which survived from the old; we have seen 
nothing to suggest that, although coupled with ‘the conven- 
ience of parties and witnesses,’ ‘the interest of justice’ 
now embraces substantially more or less than it did before. 
It is clear to us that the amendment, rather, was designed 
to explicate a category of factors - pertinent only to the 
convenience of trial participants - which were already 
recognized as vitally involved in any determination as to 
the direction in which the ends of justice lay.” (Opinion, 
pp. 10-11.) (footnotes omitted. ) 


And further: 


“In sum, we find nothing in the history or language of 
Rule 21 to indicate that circumstances relevant only to a 
motion to transfer on account of local prejudice which do 
not meet the test of Rule 21(a) are to be weighed under 
Rule 21(b). We are aware of no case adopting the novel 
theory urged by petitioner. We hold that the standard of 
Rule 21(a) is the exclusive gauge by which circumstances 
of that character are to be measured.” (Opinion, p. 12.) 
(Emphasis added. ) 


We dispute both the reading of the prior law and cases and its 


applicability to the situation existing under new Rule 21(b). In United 


States v. Amador Casanas, 233 F.Supp. 1001, 1003 (D.C.D.C. 1964), 
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| 
leading district court case in this circuit under old Rule 21(b), the very 
first factor listed by District (now Chief) Judge Curran ig: “the rights of 


the Government, the accused, and the public. . .” Certainly one of the 
| 


rights of an accused is not to be tried in a prejudicial climate, if it can 
| 


| 

conveniently be avoided by a transfer. The court’s citations reveal that 
| 
| 

the comprehensive statement of factors relevant toa Rule 21(b) motion 


in the Casanas case was taken from the earlier cases of United States v. 


Erie Basin Metal Products Company, 79 F.Supp. 880 (D.; Md. 1948), and 


United States v. Rossiter (D.P.R. 1960), 25 F.R.D. 258, 
i 


The last factor listed by the district court in Platt v. Minnesota 
27 | 


‘4 


Mining & Mfg. Co., 376 U.S. 240, is: “any other special elernents 


which might affect the transfer.” It is to be noted that under this factor 
| 


the district court in Platt considered the element of prejudice against the 


28/ 
Government, and there is no suggestion in either the 7th Circuit opinion 


29/ | 


or the Supreme Court opinion —" that consideration of prejudice per se 


| 

was improper under Rule 21(b). What the 7th Circuit and Justice Harlan 
| 

concurring in the Supreme Court ruled “out of bounds” wads consideration 
| 
| 
| 

of the likelihood of prejudice against the Government in another district. 


la o . . ha : . 
27/ See the list of factors in footnote 26 of the majority opinion. Slip 


opinion, p. 8. | 


28/ Platt v. Minnesota Mining & Mfg. Co., 314 F.2d 362! (7th Cir. 1953). 


| 
29/ Platt v. Minnesota Mining & Mfg. Co., 376 U.S, 240, 84S, Ct. 769 
(1964). 


It does not follow that there would be anything improper about a district 
court’s considering the likelihood of prejudice against the accused in 
this district.under Rule 21(b), old or new, even though the present exist- 
ence of prejudice against the accused himself in this district is properly 
cognizable only under Rule 2l(a). Furthermore, the absence of direct 
precedent under old Rule 21(b) is not surprising. That rule was only 
available in the very small fraction of criminal cases in which there 

was dual venue, and this restriction tended to limit the application of 
the statute to anti-trust conspiracy cases involving large corporations, 
mail fraud cases, and the like. However, now that Rule 21(b), like 
Rule 21(a), is available to any defendant there does not seem to be any 
reason why prejudicial factors in the forum which may not be substantial 
enough standing alone to require a transfer under Rule 21(a), or are not 
cognizable unger that rule, shoula not be taken into consideration under 
the “interest of justice” provision of Rule 21(b), along with factors of 
convenience. 

In an appropriate case the combination of prejudicial factors 
and inconvenience may well dictate a transfer in the interest of justice 
where neither one standing alone would be sufficient to warrant a transfer. 
Any fear that such an interpretation would open the floodgates for the 


transfer of criminal cases does not seem warranted. In United States v. 


Wolfson, 269 F.Supp. 621 (S.D.N. Y. May 17, 1967), a decision under 
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new Rule 21(b) handed down while this case was pending in this Court, 
| 
| 
just such an interpretation of Rules 21(a) and (b) relative to prejudicial 
| 
factors was presented to the district court. The court ruled that: 
| 
“The relief requested must be denied because none 
of the factors, whether considered singly or gollectively, 
would justify transfer of the trial.” 269 F. i at 624. 


but nothing in the opinion suggests that the court found it eee to 
| 
raise or consider questions of prejudice under Rule 21(b)L 


The majority opinion, in ruling all prejudicial considerations 
| 


completely beyond the scope of Rule 21(b), hardly comports, it would 
| 


seem fair to suggest, with the recent direction of the Supreme Court 
| 


that courts should be alert to problems of prejudicial publicity and 
| 
should take affirmative steps to avoid improper influences on the trial 


of criminal cases. Sheppard v. Maxwell, 384 U. S. 333, 362- -363, 86 


S.Ct. 1507, 1522, 16 L.Ed. 600 (1966). In Maxwell, the Court 
observed: 
| 
| 
“where there is a reasonable likelihood that prejudicial 
news prior to trial will prevent a fair trial, the judge 
should continue the case until the threat abates, or 
transfer it to another county not so permeated with 
publicity. . . The courts must take such steps by 
rule and regulation that will protect their processes 
from prejudicial outside interferences.” | 
As a matter of statutory interpretation, the Court's exclusion of 
considerations of prejudice from “the interest of justice” is also question- 
| 
able. Certainly the interest of justice can be construed to mean the 
| 


convenience of parties and witnesses and many other things, but it cannot 
be construed to not mean the interest of justice, And in the plain meaning 
of the words the interest of justice includes the question of prejudicial 
considerations obtaining in the forum. The Court's interpretation that 
the reference to the interest of justice in new Rule 21(b) “was designed to 


explicate a category of factors - pertinent only to the convenience of trial 


2A / 
> 


participants” - (Emphasis added) renders the rule redundant on its 


face. Surely the rule was not intended to read: “For the convenience of 
parties and witnesses and in the convenience of parties and witnesses, ss 
A statute is to be interpreted on a straight reading so as to give effect 


to every word used. United States v. Menashe, 348 U.S. 528 (1955); 


Inhabitants of Montclair v. Ramsdell, 107 U. S. 147 (1883). A statute or 


its words are not to be construed so as to result in redundancy, Singer v. 
United States, 323 U.S. 338 (1945), or an absurd or futile result, United 
States v. American Trucking Ass’n., 310 U.S. 1059 (1940), Lake County 
v. Rollins, 130 U.S. 662 (1889). 

The interpretation of this same statutory language in the civil 
transfer rule, 28 U.S.C. § 1404(a) has caused no such problems or dis- 
tortions. Under the civil rule it has been held that “the convenience of 
parties and witnesses” is distinct from “the interest of justice.” Oil and 


Gas Ventures - First 1958 Fund Ltd. v. Kung, 250 F.Supp. 744 (S.D.N. Y. 


30/ Slip opinion, p. 11. 
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1966), citing Gulf Oil Corp. v. Gilbert, 330 U.S. 501 1949). Under 
| 

the civil rule it has also been held that “the interest of justice” 

includes the factor of “a fair and impartial trial, ”i.e., whether one 

of the parties will be prejudiced by a trial ina particular district. 

Kirk Vv. Spur Distributing Co., 95 F.Supp. 428, 429 (D. Bel. 1950). 


The fact that there is no equivalent in the civil rules to Rule 21(a) of 
| 


the Criminal Rules concerning prejudice should not lead this court to 


a strained construction of Rule 21(b), different from that Pf the similar 
| 
civil statute, merely to prevent the court from considering ona motion 


| 
to transfer prejudicial factors that do not fit the mold of Rule 21(a). 


It is respectfully submitted that the construction of new Rule 


21(b), contained in the majority opinion, excluding consideration of 

| 
prejudicial factors in the forum under “the interest of justice” is 

| 

| 
erroneous and that the likelihood of prejudice in this district against 


the accused at the time of trial should properly have been considered 


by the district court on his motion to transfer. 


vil 


THE DISTRICT COURT ERRED IN APPLYING AND IGNORING 
VARIOUS CRITERIA IN THE EXERCISE OF ITS DISCRETION. 


Companion to the erroneous standard employed in determining 
the convenience of wimesses is the standard employed in weighing the 


31/ 
convenience of the parties. The district court stated: 


. . . the defendant is the only party to this litigation 
who resides in Nevada. Government counsel are all 
residents of Washington, D. C., as is counsel for the 
defendant... . Consequently, this district clearly 
provides the most convenient trial forum as far as all 
parties are concerned. Es 

Manifestly the foregoing result is achieved solely by reference to the 

fact that the office of petitioner’s counsel is located in Washington, 

D. C. But this is not a factor to be weighed against a transfer being 

sought by a defendant! Clifford Jones was indicted over 2,500 miles 

away from his home. By the force of this involuntary circumstance, 
he required local counsel to handle all preliminary incidents of his 
case, including the very filing of a motion to transfer. The gratuitous 
assumption by the court that it is more convenient to defendant's 
counsel to try the case in Washington, D. C., is grossly misplaced, 
if for no other reason than the fact that the most convenient place for 


counsel to try a case, particularly this one, is where the defense 


witnesses are located. 


31/ Memorandum opinion, pp. 5-6, attached. 
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Similarly misplaced isthe district court’s reliance on the fact 


32/ 
that the offense charged was committed in the District of (Columbia. 
| 


A basic purpose, however, of new Rule 21(b) was to permit transfers in 


all criminal cases in proper instances irrespective of where the offense 


was committed. This observation applies with equal force to the state- 


ment of the district court (not apparent from the indictment) that “the 


| 
consummation of the scheme which it is alleged the defendant concealed 


33/ 
from the Grand Jury was accomplished in the District of Columbia. ae 


Moreover, the district court gave no Saedeeatlen to the 


| 
great expense entailed to petitioner in transporting witnesses across 
| 


| 
country for his defense. This consideration, it is submitted, is a con- 
! 
| 34/ 
sideration properly to be weighed in passing on a motion for transfer. 
| 
Inasmuch as the district court effectively credited petitioner with no 
| 
witnesses, it may of course be that the court concluded that no expense 
| 


would be involved! | 
| 
WHEREFORE, petitioner prays the Court to grant his petition 
for rehearing en banc and consider the error asserted herein; and that, 
upon such consideration, to remand these proceedings to the district 


32/ Memorandum opinion, p. 9, attached. 


33/ Id. 


| 
| 
| 
34/ See majority opinion, Slip Opinion, p. 16, footnote 46; minority 
opinion, Slip Opinion, p. 26. 

| 

| 


court for reconsideration and rehearing under the following directions: 


ess 


2 


s in order to determine their need before testing the 
nee of such witnesses on a motion for transfer pur- 
o Rule 21(o), Federal Rules of Criminal Procedure. 


e 
e 


That the disclosure heretofore made upon the record by 


petitioner concerning his prospective witnesses on the merits 


warrants the consideration of their convenience upon the 
motion for transfer. 


Chat petitioner is entitled to be credited with having pro- 
spective character witnesses, with the number thereof for 
purposes of the motion to be left to the discretion of the court. 


That petitioner does not have the burden of showing a 
substantial balance of inconvenience to himself to secure a 
transfer under Rule 21(b6); that the convenience of a trial in 
one district over another, tested by relevant criteria, is the 
proper standard. 


That asserted circumstances prejudicial to the likelihood 
6 a fair trial in the district of indictment are to be considered 
in the interest of justice under Rule 21(b), where such circum- 
stances do not or may not warrant transfer under Rule 21 (a). 


That the location of defense counsel is not a factor to be 
weighed against a pretrial motion for transfer. 


That the place of commission of an alleged offense is not 
a factor to be considered on a motion for transfer under Rule 


21). 


That the expense to petitioner for the subsistence and 
transporting of his prospective witnesses to the district of 
indietment is a factor to be considered on a motion for 
transfer under Rule 21(b). 


‘That, in considering future motions for transfer under 
Rule 2l(b), the court should avoid requiring any disclosure 
concerning a defendant’s prospective witnesses inpinging upon 


the fundamental rights of an accused; and that disclosure need 
not extend beyond the number and location of prospective 
witnesses, supported by the affidavit of movant and the repre- 
sentation of counsel that such witnesses may be [required by the 
defense, except in any instance wherein the court may have 
reason to believe that a claim of prospective witnesses is 
spurious, in which event the court may inquire ex parte as to 
the prospective witnesses’ connection with or relationship to 
matters likely to be germane insofar as they can reasonably be 
foreseen from the indictment. 


| 
| 
Oral argument upon this petition is requested. 


Respectfully submitted, 


/s/ Edward P, Morgan 
| 


/s/ Gerald S.; Rourke 


| 
Welch & Morgan 
900 Seventeenth Street, N. W. 
Washington, D. C. 20006 
| 
Counsel for Petitioner 


CERTIFICATION 


| 
I, Edward P. Morgan, counsel for Clifford Jones, petitioner 


herein, hereby certify, pursuant to Rule 26(a) of this Court, that the 
| 

associated Petition For Rehearing En Banc is presented in good faith 
i 


and not for delay. 
I hereby certify that a copy of the foregoing “Petition For 
| 
Rehearing En Banc” has been served upon the Honorable Oliver Gasch, 
| 


United States District Judge, by delivering said copy to his chambers, 
| 

and upon Fred M. Vinson, Jr., Assistant Attorney General, Uv. S. 

Department of Justice, Washington, D. C., this 8th day of January, 


1968. 


UNITED STATES DISTRICT COURT 
FOR THS DISTRICT OF COLUMBIA 
UNITED STATSS OF AMBRICA 


| Te Criminal No. 40-66 


On January 5, 1966, the defendant Clifford Jones 
was indicted by a Federal Grand Jury sitting in He District 
of Colusbia. The Grand Jury charged that the defendant had 
on three oceasions committed perjury in his appearance 
before that body on March 17, 1965. At the request of 
counsel for the defense, the case was eanetnies until after 
the trial in United States v. Baker, Criminal No. 39-66. 

Now that the trial in the “Baker” case has been completed, 
counsel for the defendant has moved for a further continuance 
and in the alternative for a transfer. 


The defendant's motion for a continuance is predi- 


cated upon an alleged conflict between Count 9 of the “Baker” 


indictment and Count 1 of his own indictment. The defendant 
contends that these counts are conflicting in that they 
each charge the respective defendants with causing certain 
checks to be issued by the First Western Pinancial Corpora=- 
tion payable to Wayne L. Bromley. Apparently, the defendant 
is unwilling to accept the fact that a single act or series 
of acts may have a dual causation and feels that, in view 
of. Baker’s conviction, Count 1 of this indictment should be 
dismissed. | 


The Court is not persuaded by the dofondant’s 


argunent and can soe no useful purpose in further continuing 
this caso which has already boon in an inactive status for 


more than a yoar. Accordingly, the xotion far a continuance 


| 
will be doniod. 


Tho acfendant also sacks a transfor fron this. 
| 
Gistrict to a district in Nevada pursuant to Rule 21(b), FP. 


: 

R. Crim. P., contending that a district court.in Nevada will 
| 

afford him a moro convoniont trial form. | 


Amondo@g mule a boeanc effective ca July 1, 
_ | 
1566, and governs "all osiginad: proceedings thereafter 


commenced and so far as just and practical ail proccedings 
then pending." H.R. pec: 399, 89th Cong., za Sesse, 11, 
‘' 16566. ‘hero can be no question, therefore, eat it is 


proper to apply the new rule to the present Procoeding. 


Singleton v. Botkin, 5 P.R.D. 173 (D.C.D.C. 1546). 


Prior to amendment, Rule 21(b) permitted the 


’ 


Court on defendant's motion to transfer a ease to enornee 
Gistrict in the "interest of justice” only when venue exi 
in both districts; that is, where the offense charged was 


allegea to have been committed in more than one district and | 


vonue would havo Sack beon proper in oithor. Uowavor, 


as atencsas Rule 22(b) is no loncor tied to a "crima 
| 
committed" formula and now provides: 
: Z | 
"For tho convenience of parties and 
witnesses, and in the intarest of justice, 
the court upon motion of the defendant may 
transier the proceeding * * # to another 
aistrict.” | 


. | 
Thus, tho amenduent now pormits a court to transfer any casa 
y 


ea motion of tho degondant ugoa “a showing that it would bo 


cal tha convenionce of parties and witr tnasues, and in the 


| 
| 


Sat tho instant caso is 
one of fixst impressioa involving tno intorpretatioa and 
application of this new rule. It should bo pointed out, 
however, that, although the multievente test has beon 


< 


eliminated as a prerequisite to troanssor, the “interest of 


Sustica"™ standard waich is incorporated in both tne old and 
the now rele has not been chan ed. Tnerefore, tha proper 
application of Rule 21 must be Gatermined from tho language 
oz the cule, the considerations which led to its amen@nent, 
ané most importantly, froa tne previous judicial interpreta= 
tions of tha "“intezest of justice" standard. 

Rule 21(b) was amended in an offort to alleviats 
some of the Gifficulties excated by the strict constructionist 
approach adhered to by most courts Wnen applying the xuica 
prior to its amendmant. SC, CeGee Fravis ve. United States, 


264 U.Se 632 (1961); Jonnston vey iti as, 351 U.S. 215 


(1963); Units 

2? R. Crin. Pee He Re. 
Doc. No. 350, 89th Conge, 2d SeSs~, 11, 1966. It is apparent 
fron the abeveecited cases, and the Advisory Coumaittee'’s 


Notes reflect, that tho ills sought to bo cured by amenduent 


all had resulted from tno multievenue requirement of tha 


ola rule. Thus, in this case, tno i11 was cured by simply 
@lininating tho requirc=ant. Wowavar, the court has 
previously noted, and it should bo omphasized, that tho 


standards Zor dotermining when the “interest o2 justice” 


ee 


warrants a transfer vomain uichancec, 


; ee - | . 
‘In determining wnothes a prose tion should bo 


F ; : , | 
transferred in the “interest of justice," the Court may 


| 

considers | 

| 
“a ¥ © the rights of the Covernnont, 
the accused, and the public; curtailment 
of unnecessary expense; rolative cost to 
the parties involved; theiz possizle 
embarrassment by reason of absence from 
their place of business for extended 
periods of time; lensth of tima of-the 
trial and the comparative condition 
of the dockets of both courts; and 
aiso the relative cost and hardship 
because of the removal_of records |into 
another jurisdiction.*2/ | 
| 


Hoewaver, before applying these facters to tha 
present casa, we must take as our starting point the pxre- 


liminary proposition that sound judicial administration and 


ese Ste 3 eae 
the need for efficient handling of ths prosecuting attorney’ 


work load suggests that only rarely and for gocd causa sucui 
| 


a prosecution ke withdrawm by a judicial act fron the = 
| 
° 2 . a . a ne : 
in which it was brought and probably from the direction an 


| 
managenenat of counsel wno hava prepaxed it. | 


ve. iuros, 243 F.Suop. 160 (NW.D. Icwa 1565); United States ve 


nited States Stesl Cor., 233 F.Supp. 154 (S.D.N.v. 1954); 
| 


De. Meb. 1952). 


This is especially true where, as in this case, sovernzent 
fl ~ 
| 


and Unitee States v. Whites, 95 


counsel has carriod€ it before tha grand jury. Accordingly, 


to warrant a transfer the dofendant must demonstrate and the 


af United States v. Amador Casan 3 ? Supp. 1001, 1003 
(D.C.D.C. 1964). Soo also Pi. any 2 3 & 


Ss properly scturmsc 


SS! 


fore; lope mee 


eentacs v 


SVS 


trolling factor. 
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reference to such factor: 
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Zcndant 
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in Mevaca. 


fendant, Edward P, Morgan. 
rd 


Esto 
wee 


t fool 


consicerea, it is not tne con] 


Te Supreme Court said 


==> 


main offices 
Ss no indepenésat 
fey 


en 
estes = 


i 
wincther transt 
in tho interest of 
y ba considesed with 
To convenience 
1 and counsal.® 


a 
pa 


ra} 


porsonane 


tha only party to this litiga-e 
nt counse2 ara all 


counsel for tho 


Conss 


quently, this district 


Bee 


clourly mrovides the oct convenient cria 
all parties and counsel aro concerncd. 
my affidavit attached to 3 
will nesd to call 29 WLENESSCS, 
all of waom resiéo in and avound Las Vegas, sqveca, to 
Covelop the nerits of his 


that a lasgo numbor of witnesses 


ineonveniones necossary to Warrant a tre 

v. United States, 363 7.24 432 (Sth Cir. 

Goos the defendant disclose the 

testimony nor does he provids a 

the Court to Getermine whether th individubis may even 
bo properly classified as “witnesses.” in fabt, the Limited 


Giselosure made by the Cofcenéant leaves the Court with come. 


t o . 
Goubt whether these 29 indivice 


witnesses to matters of 


| 
exemple, the Court finds it difficult to comprchene how 


tho testimony of four F.B.I. aconts, cicnt Las Vegas tclo= 

phone company employees, and six California savings and 

loan executives will bo relevant to the iss 2 

0 porjury ikea in this caso, 1.0., waethar the Cefendant 
| 


used certain monies to be paid to Wayno Bromley for 


Tho Gofondant also asserts that some 40 witnesses 
| 


also living in and around the Las Vagas, Nevada, axaa, hava 


oxpressed their Gosize to testify as to Ris yoputation for 


truth and veracity, but that many of these “charactor” 


incoaveniont for 


ste. fact that soma 40 


thon to traval to Wasain 


os to tho Gofondant’s 


wees 


tt is woll established 


AEE 


thin his discretion limit tha 


character” witnesses called by a defendant and 


+ would suggest that he Go SO. As 


Saf. Dant-tea 
ecaroname Ss 


tho sama point. 

gas exzor in t20 

Ro proposed adeits 
giva eviconcs waien was moscly comulitiva, 
the matter wos On0 within the Giserotion of 
the court, and wa cannot sco that there was 
any prajucice by Rho ruling. O'Uara ve UeSe. 
225 Pod, 552, CG C.C.A~ Sl; Chapa ve. U.S. 
(C.C.A.) 263 Pod. 775." 276 Fad. at page 123. 


Gao Eauce cace wes rocently ¢ited with approval by our 

Court of Appeals in Lovin v. Unites 15, 119 U.S.App. 

D.C. 156, 164, 338 7.26 265, 273 (1964). and sea, Busomnn 
BS UsSeAGD-D.Ce 104, 103-09, 16S F.20 


637, G41=42 (1951); United states ve. Eaysek, 212 F.2d 446 


(1954) 7 Show v. United states, 41 P.2a 26 (1930); and Brady 


GL P22 449 (1930). 


On tha other sida of cur “balance shoot of 


conveniences,” the Gevernmon’ assexts that, in addition to 


counsel, 13 of its 20 prospective’ witnesses resido in tho 


2/ 


Washington, De Ce, Garces thot the offense was committed in 


ae ee 

2/ Tao court must encider the coavenieace of tho wite 
messes for tne Coverinc: % as wall as thosa for cots 
Cofonse. United States v- Bollier, 19 PRD. 164 (1956)|. 


-7- 


tho Districts of Coluws, 


waich will bo intsoduccc , evicones Sy the Govermaant azo 


presently located in this dictzict. 


Purthor, a a aro otnes factors Which militate 


against a transctcr. A trans fox to another istrict would 
: [: 


recuire new Govornmante getesee to cater the case whica would 


| 

resulté in an indofinite calc to offerd now counsel a 
any 
LL. 


easoneble time to acquaint tho/sclves with tatters to cata 
: in 
| 
and for ca an trial pronztation. On be <nor hand, 


there is no adverse factor of Gola in this aietrict As 
soon as all the protrial motions can be aisposed of, the 
Court is prepared to fix a doftaite trial eat . 
Tne Eofondant relies primar 
United States, 364 U.S. 631 (1961), det es caso is 
clearly Gistinguishable on:.its facts. ae the defendant 
: 
was indicted and convicted in = Colorado eis ee ict court for 
making and filing a false noncormumist atzidavit o as required 
, | 
by § $(h) of tho National Labor Relations Act. mio 
Government's contention was chat, altnouga technically tho 
| 
affidavit was filed in tha District of colusbia, since all 
of the acts underlying tha transaction nad occursed in 
Colorado and since tho cofondant as woll as ali of oe 
witnesses aves in Colorado, venue should nave been props: 
in Colorado. Despite the fact that Color ado clearly vena 
sented the most coavonient Enea cha swpeenp Court re ejected: 
tha Government's argument and held: 
"Multiple vanua in gone 
eximes consisting of ‘distinct parts' 


or involving ‘a continuously moving 
act.’ Unitad States v. Lexbaxdo, | 
| 


241 U.S. 75, 

ermlicitly Cosignuted wv 
must bo fiice, a vrocsceutioz 
sailuse 


place e 


Doch Colcnse cowseL 


| 
committsaé in the District of Colwxoia?; j patos 


and eounest for thea Covornment vesida in the! District of 


Columbia; the consummation of the schoxs which it is alleged 


tho defendant conceaicd fren tha Grand cury ws accomplished 
| 
in tho District of Columbia; and most of tas | Govaramont Ss 


prospoctive witnesses also resice an the piskeiak ot 


Colundbia. 
| 

Por these reasons and upon co. consideratica of thc 
| 


entire record presented on this motion, the court coneiuéss 
| 
that the defendant has failea to Eemcastrate that tho 
of justice" would best Se | 
another district. Accordingiv, 


will be cenied. 


April i, -1967. 


3B/ 364 U.S. at G36. 


